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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANNMN
ATTORAZY GENERAL

Honorable leo Frassnell
County Attoraey
Btahur County

Gilmer, Texas

Dear 8ir; Opiniecn No, Os€358
Fe: Authori

re ror County Clerk's office
38%0. It being the intentien
st said amount be used to
helpers for the first six
year 1042 and three ho}pnra

'ngst;ogt

*"Dous the Commisaioners® Ceurt bave the -
authority to make a lump sum appreprietien to
an office for deputy hire and not speeify the
amount te be paild sach deputy? Dess the County

-~
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Auditcr bave aythority to lssue monthly war-
rantes %o deputlies unday the gsnaral tems of
the I:EW. stated minute of the Comuineionara*
Court A

Article 3902, Yarncnta Civil 3tstutes, ﬁrevidos.

in part, es follows: -

"Thenever any distriet, county or precipot

offiosr she)l require the mervices of daputies,
ngsistents or clerks iz the perforaance of his
duties he shall ar:ly to the County Comuissicners!
- Court of hie eounty for suthority to appoint

such deputiesl assistents Or elarks, stating

by sworn arpl

cation the number needed, the

porition to be filled apnd the axount to be ;ald,
faié applloestion shall be asconpanied by a
stateme ot showing the probeble redeipts frox
fTees, commirsions end eompsnsatica to be oole
logted by s2id offlcs curing the riseal year _
and the probedle disbursemsats which shall ise-
olude 51l salaries end expenres of sald coffices

vide
Court or any aenber thareof atteampt to influsnce
the sprointrent of any person e& deputy, svsis-

tent

aud ssic¢ eourt shall za ke itms oréesr suthorize

opers pro~
st In no ctee il the Coaminsioners'

or elark in any orfice, Upor the entry

of such order the officers applying for such
assistonts, denuties or clerks shsll de guthor-

f20d

$0 aypoint themy providsd thet said eon-

pensstion shall not exeeed ths meximum axounts
hereinafter sst out, The compensation whieh
mey be zllowsd to the dsputies, assistarte or
clerkse otove named for their services shail

de 2 ressoncble ope, 0ot o exeeed the follew- -
ipg anocunts:

B

“...”

Fricr to the ensctient of Arsicle 3I90L, supra, the

epunty ol erks determsined for tihsmsslves ihe juestion of ea-
pleoyiog deputies, etc., and made cootrects for thelr ccmpenw
sation. There is 2o lesaguage used in Article 39CE iazdlcating
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that the salaries of such deputies, ascistants and clerks
aay be rixed by private ngreenent betwesn the county clerk
and kis deputies., On the other hend, by the express pro-
vision of seid article, tho county clerk is required to meke
application to the county sommissioners' eourt of his county
for suthority to appolnt such deputies, asssistants and
clerks, stating by sworn application the nurbar needed,

the position to be rilled and ths amount to be paid, "and
said court sball meke its order authoriziang the appoictment
of such deputien, assistants end clerks and fix the compesn-
sation to bde paid them within the limitatious harein pre~
soribed and determine the number to ba appointed as in

the disoretion of zaid court nay be proper,”

) The Supreme fourt of Texxs in tho ¢ssu of Ellis
County v, Thompson, 86 5., %W, €3, s unequivocally condemned
es controry to publio poliecy the fixing of dsputies' salaries
by private agreensnt, Ailso see Harylend Cesuslty Compeny v.
?;:?oavéov 5. %. §2nd} ©65; Heusser v, Mulligan, 107 3, ¥,

The comsisaioners! court has limited Jurisdiotion,
and when statutory authority is given for the exercice of
cartain powers and the performance of certain duties those
- reguirements must bes striotly followed and every essentisl
detall performed as provided in the statute. The caly au-
thority under whioch s soamizsicnera' court could assist in
the appointnent of the deputies named in Article 23802 {¢ the
authority cosferrasd thoreln esnd could be sxecuted only in
the mauner rreseribed in ths stetute., 82Btete v, Johason, &£
B. W, (22) 110, '

In view of the foregoliag suthorities, it is the
epinion of this depertaent that your first questica should
b6 aneswared in the negative,

Your second quastion should likewise bas sanswered
in the neagative. As already peointed out, the commizsioners?
court is glven full suthority over thoe expsnditure of funds
for county clerks to de pald deputy employees in the office
of ocounty elerk within the maximum linits fixed by lew, The
appointment b{ application to and with the econsent of the
conmisnionars’ oourt is only to ba effectel efter a proper
order euthoriring vaze is mede by the conmissioners' court,
As seid court, under the facts related by you, 214 ncs specify
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the cozpensation to be pald each dsputy ecounty olerk, as re-
Quired by Article 3902, the order suthorising suck appoint-
ment i» nct the proper order, and is thereforse of no ferce
snd offect «nd the county auditor <oés not have the suthority
to issue monthly sslary warrants unier the terms thereof,

Trusting that the adove answers your iaqQuiries, we
remain

Yours very truly
ATTGRNEY COFNERAL CF TEXAS

fredesint GNIRAT, L+ Burle Devies
Assistant

AVED TAY 31, 1942

DED; OC

. ] COMmITTEE |
BYM./

CHAIRMAN
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